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TOPICS… 

1. Summary of US Tax Rules in Cross-Border 
Context [Gift and Estate Tax Basics, Income 
Tax Basics, New Expatriation Law, Tax 
Legislation] 

2. Cross Border Estate Planning Design and 
Drafting [including Wills, Planning for US 
Children’s Inheritance from Canadian Parents, 
and Life Insurance Trusts] 

3. US Anti-Deferral Income Tax Regimes [FNGT, 
CFC and PFIC] 

4. Canadians Acquiring and Holding US Real 
Property and Other US Investments 
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 TOPIC 1   
 Summary of US Tax Rules in Cross-

Border Context [Gift and Estate Tax 
Basics, Income Tax Basics, New 

Expatriation Law, Tax Legislation] 
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Overview of Cross Border Problems for 
Canadians with U.S. Connections 

 U.S. Gift and Estate Taxes 
 On transfer of worldwide assets of U.S. citizens or 

domiciliaries 

 On transfer of U.S. situs assets (vacation homes, real property 
interests, stocks, options, business interests, etc.) of 
noncitizens/nondomiciliaries 

 Expansive Reach of U.S. income tax regimes on U.S. 
income tax residents or citizens 

 Worldwide income (may be different than Canadian) 

 Beneficial interests in non–U.S. estates and trusts 

 Anti-deferral regime for non–U.S. companies (resulting in 
deemed, or phantom, income) 
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You are a U.S. citizen if: 

 Born in U.S.A.; or 
 Have a U.S. parent 

(under certain 
circumstances) 

 Become 
naturalized 
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Individuals Subject to U.S. Income Tax 

 Tax on Worldwide Income 
 U.S. citizen (no matter where resident or 

domiciled) 
 U.S. resident 
 “Green card” holder; or 
 Satisfy “days test” 
 1/6 days yr-2 +1/3 days yr-1 + days current yr > 182 

   + 31 or more days present in U.S. in current year 
 Closer connection exception (Form 8840) 
 Tax treaty rules (centre of vital interests—

election on Form 8833 required) 



Moodys LLP Tax Advisors 
21-March-2011 

Presented by: Ed Northwood 
The Ruchelman Law Firm 

Page 7 

US Initiatives on Foreign Income and Accounts 

 John Doe summonses 
 Voluntary compliance project 
 FBAR 
 5471’s; special relief for 8621’s (PFIC’s/foreign mutual 

funds) 
 3520s and 3520-A’s 

 Qualified Intermediary rules changes (and consider penalties 
imposed on UBS) 

 New legislative initiatives to increase penalties and expand 
IRS powers where there is an offshore connection 
 HIRE Act mandates deemed distribution to US 

beneficiary of foreign trust for value of rent free use of 
real property held in trust 

 HIRE Act also increases disclosure requirements for 
foreign financial accounts and PFICs and imposes new 
30% withholding obligation on foreign institutions unless 
reporting fully on US account holders  
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FBARs (“Report of Foreign Bank Account’) 

 The FBAR (TDF 90-22.1) is due June 30 for 
the prior calendar year for each financial 
account having a value of more than 
$10,000 if a US person has signature 
authority or a financial interest in the 
account.  The FBAR is filed with the US 
Department of the Treasury in Detroit, MI, 
and not the IRS. 

 A new FBAR form was published in October 
2008. 
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Changes to FBAR Form 

 Adds obligation to report prepaid credit and 
debit cards issued by a foreign bank,  

 Must disclose the exact maximum value of 
account, 

 US grantor of foreign trust must report 
accounts owned by the trust if a “protector” 
has been appointed, 

 Requirement that Nonresident aliens “in 
and doing business in” the US must report.  
--now on hold 

Page 9 
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FAQ re FBARs 

 See IRS website: FBARquestions@irs.gov 
 Trust beneficiaries may be required to file 

an FBAR for accounts owned by the trust if 
his/her beneficial interest is 50% or more 

 Duties imposed or a deceased account 
holder’s executor 

 Substantial civil and criminal penalties 
possible 
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Residency for U.S. Transfer 
Tax Purposes 

 Residency based on domicile (intent to 
remain permanently) 
 “Green Card” visa holders; others 

 If a resident, then: 
 U.S. gift and estate taxes imposed on 

worldwide assets 
 May have problems with U.S. marital 

deduction if spouse is non-U.S. citizen 
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Residency for U.S. Transfer 
Taxes Purposes… contd…. 

 If not a U.S. resident (and not a 
citizen), then: 
 Only certain assets (“U.S. situs”) 

subject to gift or estate tax 
 Different definition of U.S. situs assets 

for gift than estate tax 
 Same marital deduction problems if 

spouse is not a U.S. citizen 
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ESTATE & GIFT TAX RATES AND EXEMPTION AMOUNTS:  1975 - 2011 
Year Annual Gift Exclusion Exemption Value of Unified Credit 

(Gift Exemption When Not Unified) 
Threshold of Highest 
Statutory Tax Rate 

Highest Statutory  
Tax Rate (Percent) 

1975-1976 $3,000 $60,000 
 ($30,000) 

$10,000,000 57.75 Gift: 77 Estate 

1977 $3,000 $120,667 $5,000,000 70 
1978 $3,000 $134,000 $5,000,000 70 
1979 $3,000 $147,333 $5,000,000 70 
1980 $3,000 $161,563 $5.000,000 70 
1981 $10,000 $175,625 $5,000,000 70 
1982 $10,000 $225,000 $4,000,000 65 
1983 $10,000 $275,000 $3.500,000 60 
1984 $10,000 $325,000 $3,000,000 55 
1985 $10,000 $400,000 $3,000,000 55 
1986 $10,000 $500,000 $3,000,000 55 
1987-1997 $10,000 $600,000 $3,000,000 55 
1998 $10,000 $625,000 $3,000,000 55 
1999 $10,000 $650,000 $3,000,000 55 
2000-2001 $10,000 $675,000 $3,000,000 55 
2002 $11,000 $1,000,000 $2,500,000 50 
2003 $11,000 $1,000,000 $2,000,000 49 
2004 $11,000 $1,500,000  

($1,000,000) 
$2,000,000 48 

2005 $11,000 $1,500,000  
($1,000,000) 

$2,000,000 47 

2006 $12,000 $2,000,000  
($1,000,000) 

$2,000,000 46 

2007-2008 $12,000 $2,000,000  
($1,000,000) 

$1,500,000 45 

2009 $13,000 $3,500,000  
($1,000,000) 

$1,500,000 45 

2010 $13,000 $5,000,000  
   ($1,000,000) 

$500,000 35 

2011 $13,000 $5,000,000 $500,000 35 
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U.S. Transfer Tax System 

 Gift and Estate Taxes 
 Cumulative Total of: 

 Adjusted taxable gifts (generally, those over $13,000 beginning 
in 2009 per donee per year), plus 

 Taxable (gross less deductions) estate on death 
 If during life, or at death, total exceeds exemption 

amount—tax is imposed [18% rate graduated to 35% 
(45%? 55%?)] 

 Typical deductions are:  marital (akin to spousal 
rollover), charitable, accrued liabilities as of DOD, and 
funeral and administration expenses 

 Estate tax is reduced by various credits 
 Exemption amount and percentage of allowable 

deductions differ depending on whether decedent was a 
U.S. person or an NRA 
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US Transfer Tax—Marital Deduction 

 If otherwise taxable gift or bequest is made to a US 
citizen spouse or a marital trust, deduction is 
unlimited 

 If otherwise taxable gift is made to a non-citizen 
spouse (outright only), the first $136,000 (2011) of 
the gift is excluded (this is an annual exclusion, 
similar to the $13,000 exclusion for gifts to all other 
persons.) 

 An estate tax deduction for property passing at 
death to a non-citizen spouse is only eligible for a 
deduction if it passes to a Qualified Domestic Trust 
(“QDOT”, aka “QDT”).  This only results in a 
deferral of the tax that otherwise would be payable 
on the first death. 
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Changes Effective for 2011 and 2012 
 
 Gift, Estate and GST Tax Exemption all = $5M 
 Tax Rate for all = 35% 
 Portability for U.S. spouses 

 Essentially, unused exemption on first death may be used on 
second death  

 But both must die by 12/31/2012! 

 QDOT Laws Still Apply 
 Canada/US Treaty Should Apply to Increased 

Exemption 
 DOD Basis Bump Again Applicable to All NRA 

Assets 
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Recommended Strategies 
 
 Keep in mind that this law sunsets 

12/31/2012, so client beware 
 Take advantage of gift tax exemption (for US 

citizen or domiciliary donors) 
 Take advantage of valuation discounts (gift 

plus sale) 
 Give assets sufficient to bring net worth 

below $2M if expatriation desired 
 Review all estate plans for impact of new 

exemptions; focus on formula clauses 
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Recommended Strategies, Cont. 

 Inheritance Trusts for US Children remain 
important (possible reduction in exemption; 
creditor protection) 

 US citizen with Common law spouse may 
make gifts to balance estates 

 Consider large gift to asset protection trust 
with retained beneficial interest (but 
excluded from estate) 

 Make Will formulas more flexible in light of 
uncertainty in law 
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Which of These Are U.S. Situs Assets? 

 RRSPs, et. al. 
 U.S. bank accounts/CDs 
 U.S. life insurance; US annuity contract 
 U.S. money market funds 
 Units of a Canadian mutual fund organized as a trust which 

fund invests in U.S. equities 
 IRAs; profit sharing or pension plans of U.S. companies 
 Deferred compensation from a U.S. company 
 US Stock options 
 US ADR’s 
 Interests in a U.S. LP or LLC 
 Interests in foreign LP that holds US situs assets 
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Effects of Treaty Protocol 

 Charitable deduction in full for NRA estate but only for 
American charities (Canadian charities were eliminated 
under 5th Protocol) 

 Prorated unified credit for NRA estate 
 [US situs assets/worldwide estate] x U.S. unified credit 

 Marital credit = additional [prorated] unified credit 
(effectively shelters $10M ($6.7M?) estate of US citizen 
married to non-citizen) 

 Canadian capital gains and accrued income taxes creditable 
as foreign death tax (and vice versa) 

 Exemption for estates < US$5M ($3.5M?) 
 Review eligibility requirements for each 
 ELECTION REQUIRED 
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 If U.S. citizen, or Long Term Permanent 
Resident, Expatriation rules apply 

 All others, fail the days’ test (and really 
depart) 
 Beware retained US situs assets 

subject to US estate tax 
 Plan for continuing US source income 

Leaving America (and stopping taxation) 
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Summary of 2004 Expatriation Rules 

 Applicable for expatriations from 3 June 
2004 thru 16 June 2008 

 Bright line test: $2,000,000 asset 
threshold or 5-year average income tax  
 Limited exceptions for dual citizens and 

minors 
 No ruling process 

 Applies to Long Term (over 7 years) 
Permanent Residents as well 
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Summary of 2004 Expatriation Rules 

 Strict disclosure and 10-year compliance 
 Form 8854: at time of expatriation plus each year 

thereafter 
 Expanded definitions of US source income 

 CFC dividends and redemptions 

 In any year during 10-year period that expat is in 
U.S. more than 30 days, taxed as if a citizen in 
that year 
 Worldwide income [anti-deferral rules] 
 Gift tax 
 Estate tax [don’t die in that year, except, maybe, in 

2010] 
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New Expatriation Law 

 Applies to US Citizens and Long Term 
Permanent Residents expatriating after 
16 June 2008, repealing 2004 law 

 Exit Tax – similar to Canada but more 
mean-spirited 
 Deemed sale of all assets, with ability to 

defer (with interest); applies to Grantor 
Trust assets as well as personally owned 

 Tax on deemed sales only applies on total 
gain over $600,000 

 May use US entry date fmv as cost basis 
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New Expatriation Law…contd… 

 Immediate taxation of IRAs (and other tax 
deferred accounts, except for qualified 
retirement and pension plans) 

 Non-Treaty withholding rates (30%) on 
deferred compensation plans (that are not tax 
deferred accounts) 

 Nongrantor Trust 30% withholding on 
distributions to covered expatriate (that would 
have been taxable income) 

 “Favorable” Treatment of Grantor Trusts 
(taxed as part of exit tax and no future 
withholding) 
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New Expatriation Law…contd... 

 Applies to “covered expatriates” which is the 
same class as under 2004 law (more than $2M 
net worth; or more $145,000 average income tax 
liability for past five years; or cannot certify 
compliance with last five years of US tax return 
requirements) 

 Important broader exception:  dual citizen at 
birth; after expatriation will continue to be 
citizen and tax resident of Canada; failed the 
“days test” for 10 of previous 15 years; and has 
filed five most recent years of US returns. 
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New Expatriation Law ….contd…. 

 Tax on US recipients of gifts and 
inheritances from covered expatriates 
 Highest gift and estate tax rates (45%-?) 
 No exemptions (other than $13,000 

annual exclusion, direct payment of 
tuition and medical expenses, gifts to US 
citizen spouses) 

 Cannot avoid through trusts 
 Forever 
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TOPIC 2   
 Cross Border Estate Planning Design and 
Drafting [including Wills, Planning for US 

Children’s Inheritance from Canadian Parents, 
and Life Insurance Trusts] 
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Scenarios to be Addressed 

 Two US citizen spouses  
 “Mixed marriage” (1 US citizen; 1 NRA) 
 Two NRA spouses with US situs assets 
 Some or all of the children are US 

persons 
 Use of trusts for insurance 
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TWO US CITIZENS RESIDENT IN CANADA  Estate Plan 

2nd Death 

1 Excess RSP 

No Estate Tax: Canadian Capital Gains Tax 

Exemption 

Survivor (or  
in Spouse Trust 

Survivor 

Generation-Skipping Trust for child 
• Created under Agreement 
• Child  = Trustee 
• Discretionary income and principal to child and 
descendants as needed 
•Liberal investment policy (vacation home, etc.) 
• Child may accelerate or change grandchildren’s 
inheritances (or leave balance to charity) 
• No US Estate Taxes on Child’s death 
• Creditor-proof from all of Child’s claimants  

Generation-Skipping Trust for child 
• Created under Agreement 
• Child = Trustee 
• Discretionary income and principal to Child and descendants 
as needed 
•Liberal investment policy (vacation home, etc.) 
• Child may accelerate or change grandchildren’s inheritances 
(or leave balance to charity) 
• No US Estate Taxes on child’s death 
• Creditor-proof from all of child’s claimants  

ILIT 
•Insurance proceeds received tax-
free 
•Sprinkle principal and income among 
survivor and descendants  

• Preferably a U.S. Trustee 

Spousal Trust  
• All income to Spouse (including net capital gains) 

• Principal to Spouse under “ascertainable standard” (for her health, support, 
maintenance in reasonable comfort) 

•Non-rollover assets  may be set aside for benefit of entire family (but not to 
exceed estate tax exemption 

• Spouse may change what happens after death, if you wish 

•  Spouse may be sole trustee 

•  Any part or all of the Spouse Trust may qualify for US estate tax marital 
deduction 

Upon 1st Death 

US Estate Tax & Canadian 
Capital Gains Tax 

Charities? 

No Estate Tax 

Children 

Balance 

$3.5M 
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W  [CDN] and H [US] Flow of Assets on H’s Death 
Mixed marriage resident in Canada with US children 

H's Lifetime Gifts H's Retirement Assets Personal Assets  
(Passing by H's Will) 

Upon  
W's Death 

Family Trust 

• For any investments, including 
insurance policy on H’s life 

• Sprinkle principal and income to W, 
children & grandchildren 

• W may modify what happens after 
death 

• W may be sole Trustee 

•Income still taxed to H (in U.S. + 
Canada)  

W  
(Subject to  

special QDOT 
 treatment) 

 

To Children  
(in temporary trust until age 

______) 

By 
Beneficiary 
Designation 

$3,500,000* Excess over $3.5 million 

Family  
(U.S. Bypass) Trust  

• Sprinkle principal and 
income to W, children, and 
grandchildren 
• W may modify what 
happens after death 

• W may be sole Trustee                                                                                                 

QDOT 
(Spousal Trust) [QDOT only 

needed if H’s estate more than 
$6.7 million] 

• All income to W 

• Principal encroachments would 
be subject to QDOT estate tax 

•Should be fixed income 
investments 

Canadian Spousal (U.S. 
Bypass) Trust  

• All income to W (incl. net 
capital gains) 
• Principal to W under 
ascertainable standard 
• W may modify what happens 
after death 
• W may be sole Trustee 

Separate Children’s Trusts 

• Discretionary income and principal to Child and 
Child’s family as needed 

• Child may withdraw 5% per year 

• Liberal investment policy (vacation home, etc.) 

• Child may change how assets pass on death 

• No U.S. estate taxes on Child’s death 

• Extensive creditor protection 

• Situs of trust may be changed (for income tax 
reasons, for example) 

 on Children’s deaths 

To or for benefit of Grandchildren, etc 

Single Trust for Children 

• Discretionary income and 
principal 

•Terminates when youngest = 
[___] 

Separate Trust Until Each 
Reaches Age ___ 

• Income and principal as 
needed 

1 2 

3 

1 For appreciated assets to get Canadian rollover. 

2 Assets on which there will be no Canadian capital gains taxes 
on death (optional). 

3 These trusts will not be created until the youngest child is age 
___ and could be set up under the  Family Trust Agreement. 

* The amount passing to the Bypass Trust is $3.5 million less than 
value of the pension. 

No U.S. Estate Taxes 
BUT Canadian Capital Gains Taxes 

Canadian 
Capital Gains 
Taxes and U.S. 
Estate Taxes 

[Optional] 
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W [CDN] and H [US] Flow of Assets on W's Death 

Mixed marriage resident in Canada with US children 

 
W's 

 Retirement Assets 
Personal Assets  
(Passing by W's Will) 

Upon  
H’s Death 

 
H 
 

To Children  
(in temporary trust until age 

______) 

By 
Beneficiary 
Designation 

Family  
(U.S. Bypass) Trust  

• Sprinkle principal and income to H, 
children, and grandchildren 
• H may modify what happens after 
death 

• H may be sole Trustee                                                                                                 

Canadian Spousal (U.S. Bypass) Trust  
• All income to H (incl. net capital gains) 
• Principal to H under ascertainable 
standard 
• H may modify what happens after death 
• H may be sole Trustee 

Separate Children’s Trusts 

• Discretionary income and principal to Child and 
Child’s family as needed 

• Child may withdraw 5% per year 

• Liberal investment policy (vacation home, etc.) 

• Child may change how assets pass on death 

• No U.S. estate taxes on Child’s death 

• Extensive creditor protection 

• Situs of trust may be changed (for income tax 
reasons, for example) 

 on Children’s deaths 

To or for benefit of Grandchildren, etc 

1 2 

3 

1 For appreciated assets to get Canadian rollover. 

2 Assets on which there will be no Canadian capital gains taxes 
on death (optional). 

3 These trusts will not be created until the youngest child is age 23 
and could be set up under the  Family Trust Agreement. 

No U.S. Estate Taxes 
BUT Canadian Capital Gains Taxes 

Estate, and U.S. + Canadian 
Income Taxes 
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CANADIAN CITIZEN 

[OWNER OF U.S. PROPERTY] 
 

WILL 

On surviving 
Spouse’s 
Death 

Severed Canadian 
Family Testamentary 

Trust 

Severed QDOT 

• U.S. Trustee and Jurisdiction 

• Income to Spouse 

• No principal distributions 

•Qualifies for Canadian rollover 

Canadian Spousal Trust  
•  All income to Spouse 
• Principal to Spouse for 

health, maintenance, 
support in reasonable 
comfort 
 

Beneficiaries 

Residue 
(including U.S. 
situs assets) 

Canadian Capital Gains Taxes 
Canadian Capital 
Gains Taxes and 
U.S. Estate Taxes 
[FTC] 

Beneficiaries 

Beneficiaries 

[If U.S. situs assets, continue in trust] 
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Inheritance Trust Design Implementation 

 Create a Lifetime irrevocable trust by using an outside “Settlor”, 
with a third party as Trustee.   

 During lifetime trust would only be nominally funded by Canadian 
parent or grandparent (to avoid any income attribution), but it could 
be funded by non-Canadian family members.   

 Grantor’s/Settlor’s Will would provide that inheritance “pours over” 
into  trust.  If beneficiary is living in the US then, the trust would be 
located there (and need not be a Canadian resident).   

 The trust could be moved almost anywhere in the world, from time 
to time, for any reason, whether or not beneficiary is living in the 
U.S.  

 However, having trust in the U.S. is the most beneficial arrangement 
both under U.S. and Canadian income tax rules if the child is a US 
taxpayer. 
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Use of Life Insurance 

Issues: 
 If US citizen, death benefit is part of estate 

(subject to US estate tax) 
 If not US citizen, death benefit adds to 

“denominator” (which affects worldwide asset 
fraction) 

 If policy is not owned by insured beware insured 
inheriting on death of owner 

 If policy owned by decedent’s company and 
proceeds payable to company, proceeds are taken 
into account in US estate tax valuation of 
company shares 
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Life Insurance….contd… 

 Design Solutions 
 Create Irrevocable Trust (ILIT) 

 Settled and funded by insured 
 Discretionary for family 
 Insured is neither a beneficiary nor Trustee 
 Trust acquires (or is assigned) policy 
 Premium payments (and assigned policy) are gifts 

 If non-citizen spouse owns policy, then such 
spouse either creates ILIT or her/his Will must 
pass policy to children (or trust for children) if 
insured survives  
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TOPIC 3 
 US Anti-Deferral Income Tax 

Regimes [FNGT, CFC and PFIC] 
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  avoid estate tax 
  asset protection 
  avoid (or minimize impact of) foreign trust 

income tax rules 
  avoid (or minimize impact of) PFIC and CFC 

rules 

 

Goals of [Foreign] Trusts with US 
Beneficiaries  
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U.S. Income Taxation of Foreign Trusts 

 When do you care? 
 If grantor (settlor) is or will become 

a U.S. person 
 Note: grantor defined broadly and there 

may be more than one grantor of a 
trust 

 An accommodation settlor may not be a 
grantor for US purposes 

 If a beneficiary is or will become a 
U.S. person 

 If trust earns income from U.S. 
sources or U.S. business activities 
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What is a Foreign Trust for U.S. 
Income Tax Purposes? 

 Trust fails either: 
 Court Test (Primary 

Supervision of 
Administration) 

 Control Test (U.S. 
Fiduciary Control 
over Substantial 
Decisions) 
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Issues for U.S. Beneficiaries of 
Foreign Trusts 

 Distributions to US 
beneficiary is exempt from tax 
when trust is a foreign 
grantor trust, e.g.,: 
 Trust revocable by foreign 

grantor; or 
 Distributions may be made 

only to foreign grantor or 
spouse during grantor’s 
lifetime 

 Grandfather rule 
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Issues for U.S. Grantors and 
Beneficiaries of Foreign Trusts 

 Complex reporting requirements for U.S. Grantor 
or beneficiary (whether FNGT or FGT) 
 35% penalty to beneficiary for failure to 

comply with reporting obligation with 
respect to ANY distribution (Form 3520) 

 All distributions deemed to be accumulation 
distributions unless proven otherwise 

 5% penalty to grantor for failure to comply 
with reporting obligation (Form 3520-A) 
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Issues for U.S. Beneficiaries of 
Foreign Trusts 

 Distributions from foreign non-grantor trust 
(“FNGT”) of prior year income are subject to 
accumulation distribution rules: taxed at ordinary 
income rates (up to 35%), plus interest is imposed 
to reflect deferral 
 What was capital gains in year earned is taxed as 

ordinary income when distributed in a later year 
 Interest charge may become punitive (tax plus 

interest is capped at amount of distribution!) 
 New (18 Mar 2010) rule deeming distribution to 

US beneficiary who uses FNGT-owned real 
property) 
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Common Canadian Structures Exposing 
U.S. Taxpayers to Anti-Deferral Rules 

Spousal Testamentary Trust 

Spouse Ordinary 
Income 

Remainder 

U.S. Child 



Moodys LLP Tax Advisors 
21-March-2011 

Presented by: Ed Northwood 
The Ruchelman Law Firm 

Page 45 

Administration (Drafting) Solutions 

 Distribute out “DNI” currently 
  Distribute out accumulations to 

Non-U.S. beneficiaries 
 Keep “American” set of books 

and prepare pro-forma Form 
1041 
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Adam [Canadian] and Eve [US] Doe 
Flow of Assets To and From Trusts 

Background: 
1) AFT, “Family Trust,” to be created offshore by Adam, which may be a “Foreign Grantor Trust” during his lifetime, but a “Foreign Non-Grantor Trust” after his death 
2) GST, lifetime inheritance trust for each child, receptacle of estates on second death 
3) Spousal trusts will be created under Adam’s Wills. 

 
#2) will be US resident trusts, #1) & 3) will be “foreign” trusts.  For foreign trusts , after Adam’s death, DNI = all income, including net capital gains, less expenses and taxes, under 

US rules.  If AFT is a Foreign Non-Grantor Trust at outset, then DNI must be distributed during Adam’s lifetime as well.  

GST for 
Child 

GST for 
Child 

Additional post-death 
Discretionary Distributions 

“DNI” post-death 

Income 

Discretionary 
Distributions  
pre death Legend 

Required 
distributions or 
transfers 

Discretionary 
beneficiaries of 
required distributions 

Purely discretionary 
distributions Child 

(and descendants) 

Eve 

Child 
(and descendants) 

After  
Eve’s 
Death,  
All assets 
transferred 
to GSTs 

Income or  
Capital 

Adam 

Discretionary Capital 

AFT 
Spousal 
Trusts 

u/A’s Wills 
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Exposing U.S. Taxpayers to Anti-Deferral Rules 

Foreign HoldCo for Investments 

Non-U.S. and U.S. Shareholders [Family] 

Invest Co. 

Common Canadian Structures 
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Corporate Anti-Deferral Rules 

 Passive Foreign Investment Company 
(PFIC) 

 75% or more passive income or 50% or 
more passive assets 

 No minimum U.S. shareholder 
ownership required 

 Taxed when excess dividend 
distributions or stock disposed 
(including non-recognition 
transactions), at highest U.S. rate for 
year to which income is allocated, plus 
interest compounded over holding 
period 

 Form 8621 
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PFIC….contd…. 

 Publicly-traded foreign (non-US) are major 
headache for US shareholders or 
beneficiaries of FNGTs that are shareholders 

 Only practical solution for US citizens or 
permanent residents is mark-to-market 
election each year (in most cases), but this 
creates ordinary income each year (and 
possible mismatch for Canadian residents) 



Moodys LLP Tax Advisors 
21-March-2011 

Presented by: Ed Northwood 
The Ruchelman Law Firm 

Page 50 

 QEF Election 
 A U.S. investor can avoid excess distribution 

regime by making an election known as QEF 
election. 

 QEF election must be made by due date for 
filing the U.S. investor’s tax return for the 
first year to which the election applies (Form 
8621).  [If done later, liquidation event but 
effective for future years.] 

 QEF election to be in effect for all years the 
corporation was a PFIC. 

 Investor may have the option of filing a 
retroactive QEF election. 
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Corporate Anti-Deferral Rules 

 Controlled Foreign Corporation (CFC) 
 More than 50% by vote or value owned 

by U.S. shareholders with at least 10% 
voting power 

 Attribution rules 
 “Subpart F” income (generally passive 

income) taxed currently to U.S. owners 
(10%+) as a dividend (no special 15% 
rate) 

 Form 5471 
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Attribution and Constructive Ownership 
Rules (Substance over Form) 

 CFC 
 U.S. ancestors, descendants and spouse (no siblings) 
 Proportional ownership through foreign entities 

(corporations, partnerships) 
 10% threshold for stock owned by corporation in turn 

owned by individual (directly or indirectly) 
 Grantor trusts — all owned by grantor 
 Foreign Nongrantor trust or estate: ownership considered 

owned by beneficiaries 
 
 PFIC 

 50% or more of corp. (proportional to ownership interest) 
 Beneficial interest in trusts, estates and partnerships 
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Common Canadian Structures Exposing U.S. 
Taxpayers to Anti-Deferral Rules 

Typical Canadian Freeze 

Discretionary 
Trust Preference 

Shares 

Canadian and 
U.S. Beneficiaries CanHoldCo 

Dad or Mom 

CanOpCo 
Marketable 
Securities 

Common 
Stock 
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Planning Around Subpart F or PFIC 

 Avoid becoming a U.S. Income Taxpayer 
 Check-the-box to be treated as pass-through prior to US 

residency (if entity not a “per se” corporation) 
 Change foreign corp. ownership 

 Get rid of U.S. shareholder 
 Increase U.S. shareholder %s to make CFC in order to avoid 

PFIC status 
 Decrease US shareholder’s % to make a PFIC only if residency to 

be temporary 
 Use look-through rules to “fail” passive income tests 

 Limit passive income/passive assets 
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TOPIC 4 
 Canadians Acquiring and Holding 

US Real Property and Other US 
Situs Assets 
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 Foreign corporation 
 Foreign partnership 
 Individually 
 Trust 
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Foreign Corporation (HoldCo) 

 Increased income taxes 
 Deemed income (shareholder benefit) 
 IRS “look through” position for estate tax 

purposes 
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Foreign Partnership 

 “Look-through” 
 Tick the box …. after death? 
 Enterprise for Canadian 

purposes? 
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Own Individually 

 U.S. situs asset for U.S. estate tax 
purposes 

 Canada/U.S. treaty relief 
 Prorated use of unified credit 
 Marital credit 

 But do not give it to children! 
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Own Individually …contd… 

 Joint Ownership 
 Not effective for estate tax purposes, 

but simplifies transfer at death 
 Unified credit available along with treaty 

benefits (like marital credit) 
 May be appropriate in smaller estates 

 Possible gift at time of purchase 
 No unified credit or treaty benefits 
 Split purchase alternative 

 Tenancy-in-common ownership is 
better 
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Own Individually …contd... 

 Nonrecourse Mortgage 
 A dollar for dollar deduction against 

value of real property includible in 
estate 

 Becoming easier to obtain 
 Must be bona fide (may not be respected 

if obtained from a family member) 
 Gives rise to Canadian income tax 

issues on interest paid 
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Example (2009 Figures) 

Canadian with $10 million worldwide estate 
including $1 million Florida condo;  
 estate tax = $200,220;  
With $500,000 non-recourse mortgage  
 estate tax = $83,010 
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Trust Alternative 

 Form trust for benefit of spouse and descendants, 
fund with cash, and have trust purchase U.S. real 
property 
 Should not be in settlor’s estate as long as use only at 

spouse’s consent and not as a trust beneficiary  
 May be less likely to be challenged if descendants use 

property frequently as well 
 If spouse dies, settlor must pay rent to use the 

property 
 Avoids “shareholder benefit” issue 
 Must address 21-year disposition 
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