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Part I 
 

Introduction 
 

Review U.S. Tax Basics 
 

Expatriation 
 

Retroactive Compliance 
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Key Cross-Border Tax Planning Principles 

• Co-ordinate taxpayer and taxable event 
 

• Take full use of exceptions, exemptions and 
Treaty benefits 
 

• Plan ahead  
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Individuals Subject to U.S. Income Tax 
• Tax on Worldwide Income 

o U.S. citizen (no matter where resident or domiciled) 
o U.S. resident 

 

• “Green card” holder; or 
 

• Satisfy “days test” 
– 1/6 days yr-2 +1/3 days yr-1 + days current yr > 182 

   + 31 or more days present in U.S. in current year 
 

• Closer connection exception (Form 8840) 
 

• Tax treaty rules (centre of vital interests—election on Form 8833 required) 

Presenter
Presentation Notes
A green card holder actually resident in Canada may make the Treaty election, but that is inconsistent with the green card requirements from an immigration law perspective.  And the green card income tax rate applies unless it is formally surrendered (I-407.)  Both countries are now tracking entries and sharing data with tax authorities.  See MT Chapter 20 at Tab 4.
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Primary U.S. Individual Income Tax Features 
• Top federal rate is 39.6% on ordinary income where total income over 

$400K ($450K joint) for US taxpayers 
 

• Long term capital gains and qualifying dividends maximum tax rate is 20% 
for same classes of taxpayers (which will apply to Canadians who sell US 
real property) 
 

• Itemized deductions and personal exemptions phased out or limited for 
those with income over $250K ($300K joint) 
 

• NB – 3.8% additional tax on net investment income for US taxpayers with 
total income over $200K ($250K Joint) now in effect (under “Obamacare” 
law); this does not apply to Canadians.  Not eligible for foreign tax credit 

Presenter
Presentation Notes
The same maximum tax rates apply to trusts but the thresholds are much lower.
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Main Cross-Border Income Taxation Concerns 
• World-wide income may include different items    
• Certain tax-free Canadian earnings may be taxable for U.S. purpose 

o TFSAs, RESPs and RDSPs 
o Capital dividends 

 

• U.S. Anti-Deferral Regimes create “phantom” income and different 
taxpayers for U.S. purposes 
o Beneficial interests in Canadian estates and trusts 
o PFICs and CFCs, directly and indirectly owned 

• Irrevocable trusts may be taxed differently in Canada and U.S. (particularly 
with respect to attribution rules) 

    
 

Presenter
Presentation Notes
U.S. PERSONAL INCOME TAX OVERVIEW
Two major tax regimes apply to U.S. domiciliaries (permanent residents) and U.S. citizens.  First, not only is their worldwide income subject to tax in accordance with U.S. rules but also they may be subject to special “phantom” income taxes and/or punitive rates and interest charges where they are shareholders of non-U.S. corporations or beneficiaries of non-U.S. trusts.  Second, their gratuitous transfers of any assets during lifetime are subject to the U.S. gift tax system and their worldwide estates are subject to U.S. estate tax upon their deaths.  Both the gift tax and the estate tax are value based taxes.
Most problematic on the income tax side are the so-called anti-deferral regimes.  If a U.S. taxpayer is a shareholder of a foreign corporation that generates passive income, then it may be subject to either the controlled foreign corporation [“CFC”] rules (where U.S. taxpayers own more than 50% of the company) or the passive foreign investment company [“PFIC”] rules, which basically apply to foreign companies that are primarily holding companies for portfolio and similar passive investments.  Both situations are common in Canada-U.S. cross-border situations due to the benefits in Canada of utilizing holding companies.



The Gift & Estate Tax Basics 
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Residency for U.S. Transfer Tax Purposes 

• Residency based on domicile (intent to remain permanently) 
o “Green Card” visa holders; others 

 

• If a resident, then: 
o U.S. gift and estate taxes imposed on worldwide assets 
o May have problems with U.S. marital deduction if spouse is non-U.S. 

citizen 
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Residency for U.S. Transfer Taxes Purposes 

• If not a U.S. resident (and not a citizen), then: 
 

o Only certain assets (“U.S. situs”) subject to gift or estate tax 
 

o Different definition of U.S. situs assets for gift than estate tax 
 

o Same marital deduction problems if spouse is not a U.S. citizen 
 

…continued 
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U.S. Transfer Tax System 
• Gift and Estate Taxes 

o Cumulative Total of: 
 

• Adjusted taxable gifts (generally, those over $14,000 (2016) per donee per year), plus 
 

• Taxable (gross less deductions) estate on death 
 

o If during life, or at death, total exceeds exemption amount—tax is imposed  
(18% rate graduated to 40% rate) 
 

o Typical deductions are:  marital (akin to spousal rollover), charitable, accrued 
liabilities as of DOD, and funeral and administration expenses 
 

o Estate tax is reduced by various credits 
 

o Exemption amount and percentage of allowable deductions differ depending on 
whether decedent was a U.S. person or an NRA 

 

Presenter
Presentation Notes
The transfer tax is based upon the value of the property transferred.  Taxable gifts are those in excess of permitted exclusions, such as the annual exclusion for gifts to any person (US$13,000 per year beginning in 2009), direct payment of tuition or medical expenses, gifts to US citizen spouses, or gifts to qualified charities.  There is an enhanced annual exclusion for gifts to a non-US citizen spouse, which for 2016 is US$149,000.  
The US estate tax base (the “gross estate”) includes the value of all personally owned assets as well as the assets comprising certain trusts (trusts to which the decedent contributed where the decedent retains certain interests, and trusts created by others for the decedent over which the decedent is considered to possess a general power of appointment.)  Assets comprising the gross estate include the death benefit of life insurance on the decedent’s life unless the policy is owned in all respects by others.  The gross estate is reduced by permitted deductions, yielding the “taxable estate”.  Gift and estate taxes are unified by adding the cumulative lifetime taxable gifts to the taxable estate.  The sum in excess of the exemption (US$5,450,000 in 2016, for US citizens and domiciliaries) is subject to estate tax at the rate of 45%.  
Permitted deductions include gifts to a U.S. citizen spouse (including a spousal trust), gifts to qualified charities, liabilities of the decedent that had accrued as of date of death (including income taxes), and funeral and estate administration expenses.  Estate tax credits also are available to reduce the estate tax.  The primary one is the unified credit which is the amount of tax that would have been imposed on a taxable estate aggregating US$5,450,000.  There are also credits for foreign death taxes, estate taxes paid with respect to relatively recent inheritances, and for gift taxes paid during life.
As in Canada, estate taxes may be deferred until the death of the second-to-die of a married couple.  If the surviving spouse is not a US citizen then the deferral is obtained only through the use of a “Qualified Domestic Trust”, the primary features of which are that the surviving spouse the only beneficiary during his or her lifetime, such spouse must receive all of the income of the trust, there must be a US trustee, and the trust must be subject to a US jurisdiction.  
Canadians who are not US citizens will be subject to the US gift tax and US estate tax regimes only with respect to their “US situs assets”.  US situs assets for US gift tax purposes include individually owned (or through a look-through entity, such as partnerships or certain trusts), interests in real property and tangible personal property (generally, the contents of real property but including boats and vehicles) that are located in the US.  The same two categories are US situs assets for US estate tax purposes, and in addition, shares of US stocks and debts of US persons or companies are US situs assets for US estate tax purposes.  US stocks are those of companies who are organized under the laws of a State, it does not matter where the share are traded or located.  Most publicly traded US bonds are excluded from the debt category.
Unlike a US citizen or resident, however, a Canadian who transfers an asset that is subject to US gift tax (such as an interest in US real property) has no exemption to avoid the actual payment of gift tax.  All that is available to reduce the gift tax liability are the annual exclusions identified above.
The most common credits are:  the unified credit (which implements the exemption); credit for gift taxes payable (needed to effectuate the uniform system); foreign death tax credit (which includes Canadian taxes on death under the Treaty); and previously taxed property credit (where the decedent inherited from someone who died within ten years of decedent and whose estate was subject to estate taxes.)




Year Annual Gift Exclusion 

Exemption Value of Unified Credit Threshold of Highest Highest Statutory  

(Gift Exemption When Not Unified) Statutory Tax Rate Tax Rate (Percent) 

1975-1976 $3,000  
$60,000  

$10,000,000  57.75 Gift: 77 Estate 
($30,000) 

1977 $3,000  $120,667  $5,000,000  70 
1978 $3,000  $134,000  $5,000,000  70 
1979 $3,000  $147,333  $5,000,000  70 
1980 $3,000  $161,563  $5.000,000 70 
1981 $10,000  $175,625  $5,000,000  70 
1982 $10,000  $225,000  $4,000,000  65 
1983 $10,000  $275,000  $3.500,000 60 
1984 $10,000  $325,000  $3,000,000  55 
1985 $10,000  $400,000  $3,000,000  55 
1986 $10,000  $500,000  $3,000,000  55 
1987-1997 $10,000  $600,000  $3,000,000  55 
1998 $10,000  $625,000  $3,000,000  55 
1999 $10,000  $650,000  $3,000,000  55 
2000-2001 $10,000  $675,000  $3,000,000  55 
2002 $11,000  $1,000,000  $2,500,000  50 
2003 $11,000  $1,000,000  $2,000,000  49 

2004 $11,000  
$1,500,000  

$2,000,000  48 
($1,000,000) 

2005 $11,000  
$1,500,000  

$2,000,000  47 
($1,000,000) 

2006 $12,000  
$2,000,000  

$2,000,000  46 
($1,000,000) 

2007-2008 $12,000  
$2,000,000  

$1,500,000  45 
($1,000,000) 

2009 $13,000  
$3,500,000  

$1,500,000  45 
($1,000,000) 

2010 $13,000  
$5,000,000  

$500,000  35 
($1,000,000) 

2011 $13,000  $5,000,000  $500,000  35 

Estate & Gift Tax Rates and Exemption Amounts:  1975 - 2011 
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Presenter
Presentation Notes
SUBSEQUENT YEARS

2012	$13,000	$5,120,000	$500,000	35
2013	$14,000	$5,250,000	$1,000,000	40
2014	$14,000	$5,340,000	$1,000,000	40
2015	$14,000	$5,430,000	$1,000,000	40
2016	$14,000	$5,450,000	$1,000,000	40																



STEP Canada - Canada/US Tax and Estate Planning – Cross-Border Issues  2016                                                                                                                                       Page 13 

Laws Effective for 2016 until…  
 
• US Gift, Estate and GST Tax Exemption all = $5M, Indexed 

for Inflation   [2015 = $5.43M; 2016 $5.45M] 
 

• Tax Rate for transfers over $1M = 40% (gift or estate) 
 

• Portability for U.S. spouses 
o Essentially, unused exemption on first death may be used on 

second death 
 

• All permanent (that is, no “sunset”) 
 

• Many States still impose a separate estate tax 
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Illustration of Portability 
• 2 US citizen spouses 

• H dies, owning $1M personally and $9M jointly 

 
 
 

Joint 

Spouse Testamentary 
Spousal Trust 

Will 

$1M $9M 
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Illustration of Portability 

• Under old rule, spousal trust would use up $1M of exemption 
and other $4.45M of unused exemption would be lost 
 

• Under Portability, survivor may add unused $4.45M exemption 
to his/her own $5.45M exemption, for a total of $9.9M 
exemption 
 

• Not available to NRA decedents 

Presenter
Presentation Notes
Under this example, the spousal trust is not elected to be eligible for the marital deduction, which is why it “uses up” the exemption.  Typically, a spousal trust will always be eligible for that alternative treatment.
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Other Features of U.S. Estate Tax Regime 
 • Valuation discounts for Family LP’s and Companies remain  

(but beware new IRS 2704 regulations that may become effective in early 2017) 
 

• QDOT Laws still apply 
 

• Canada/US Treaty applies to Increased Estate Tax Exemption and Death Tax 
Credits 
 

• DOD Basis Bump remains applicable to all Decedents’ Assets [both US citizens, 
US domiciliaries, and even NRA’s if assets would have been subject to US 
estate tax] 
 

• State estate taxes remain a deduction for federal purposes (before 2001 they 
were a credit) 
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Canadian [NRAs] Subject to U.S. Estate Tax on U.S. Situs Assets 

• U.S. real estate 
• U.S. stocks (no matter where traded) 
• U.S. money market funds and mutual funds 
• IRAs; profit sharing or pension plans of U.S. companies 
• Debts of U.S. Person 
• Deferred compensation from a U.S. company 
• U.S. Stock options 
• Units of a Canadian mutual fund organized as a trust which fund invests in U.S. 

equities are NOT U.S. situs 
• Interests in a U.S. LP or LLC is a gray area 
• Interests in foreign LP that holds US situs assets 

Presenter
Presentation Notes
The key is to identify which structures are “look through.”  The statute is not altogether clear as to partnership interests.  Bear in mind that all trusts which the decedent created, was a Trustee of, or had an interest in, have to be examined to determine whether any part or all of the trust assets are included in the decedent’s estate.  These “retained interest” trust rules include economic interests (as a beneficiary) and powers to affect the beneficial enjoyment by others.  And the rules are not restricted to vehicles that are trusts.
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U.S. Transfer Tax—Marital Deduction 
• If otherwise taxable gift or bequest is made to a U.S. citizen spouse or 

a marital trust, deduction is unlimited 
 

• If otherwise taxable gift is made to a non-citizen spouse (outright only), 
the first $148,000 (2016) of the gift is excluded (this is an annual 
exclusion, similar to the $14,000 exclusion for gifts to all other persons) 
 

• An estate tax deduction for property passing at death to a non-citizen 
spouse is only eligible for a deduction if it passes to a Qualified 
Domestic Trust (“QDOT”, aka “QDT”).  This only results in a deferral of 
the tax that otherwise would be payable on the first death 
 

Presenter
Presentation Notes
The required provisions of a marital trust for US transfer tax purposes are virtually identical to the Canadian spousal trust requirements (for purposes of rollover treatment.)
The QDOT requirements are another example of paranoia rules.  Not only must the terms meet the marital trust requirements, but also there must be a US trustee, security for the payment of QDOT estate taxes, and a US jurisdiction.  See IRC 2056(d), IRC 2056A, and the regulations thereunder.  

The QDOT deferral locks in the exemption and tax rates existing on the first death.  The QDOT estate tax on second death basically involves redoing the first death estate tax return using the value of the QDOT on second death (and possibly getting a charitable deduction if the QDOT passes to an eligible charity.)
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Bi-lateral Tax Treaty Basics 
• 15 Death Tax Treaties [including Income Tax Treaty with Canada] 

 

• Not all cover gift and generation-skipping taxes 
 

• Look to domestic laws first 
 

o Factors may be citizenship; domicile or residence of decedent; domicile or 
residence of recipient; location and type of assets 
 

o Analyze type of taxation (such as based on gain component, on amount 
received (like an inheritance tax), or an amount transferred (like an estate tax) 
 

• Then examine treaties to see if any relief available in either taxing 
jurisdiction 
 

• Determine requirements to make election 
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Bi-Lateral Tax Treaties 
• The estate tax treaty may change what is considered to have situs in the U.S.—and 

treaties differ from each other. 
• Example – U.S.-France estate tax treaty and other OECD treaties  
• French treaty provides that country in which decedent is not domiciled (as determined 

by treaty) can tax only property connected to that country. 
• So with a French domiciliary the U.S. would have primary tax authority only over 

o US real property 
o Certain business property 

• The French treaty also allows the U.S. to tax interests in tangible personal property in 
the U.S. 

• However, under the OECD treaties, any assets not allocated to the nondomiciliary 
country (the U.S.) are subject to transfer tax only in the country of domicile (France) 
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Summary of U.S./Canada Tax Treaty  
• Charitable deduction in full for Canadian estate but only for American 

charities (Canadian charities were eliminated under 5th Protocol) 
 

• Prorated unified credit for Canadian estate 
o [US situs assets/worldwide estate] x U.S. unified credit 

 

• Marital credit = additional [prorated] unified credit (effectively shelters 
$10.90M estate of US citizen married to non-citizen) 
 

• Canadian capital gains and accrued income taxes creditable as 
foreign death tax (and vice versa) 
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Illustrations of Treaty Pro-Rated Credit 
• US condo worth $2M and worldwide estate of  $10 million 

 

• Credit + Tax Calculation 
 

o Tentative tax =  $680,000; 
 

o Credit: 
2M 
____     x 2,125,800 = $425,160  
10M  
 

o Net Tax = $255,840 
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Illustrations of Treaty Pro-Rated Credit 
• Same facts, but survived by spouse, and Will leaves US 

assets [plus residue?] in Testamentary Spousal Trust 
 

• Marital credit  = another $425,160 
 

• So No US Estate Tax! 
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Recommended Strategies 
 • Take advantage of gift tax and generation-skipping transfer tax exemption early (pre-

death) (for US citizen or domiciliary donors) 
 

• Dynasty trusts that are income taxable to US donor (so the trust grows income tax-
free) 
 

• Take advantage of valuation discounts (gift plus sale) – but they may be unavailable 
after 2016 
 

• Give assets sufficient to bring net worth below $2M if expatriation desired 
 

• Review all estate plans for impact of all exemptions; focus on formula clauses 
 

• Split assets between US spouses despite portability and use bypass trust(s) on first 
death 
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U.S. Congress’ and IRS’ Obsession with Foreign Asset and 
Income Reporting 

• Offshore Voluntary Compliance 
o 2009 OVC Program 
o 2011 OVD Initiative 
o 2012 Continuation of OVDI, but meaner 
o “Relief” for Canadian residents 

• IRS Fact Sheet 2011-13 
• Streamlined Filing Guidance published 31st August 2012; revised October 2014 

 

• FATCA “whistle-blowing” (effective for practical purposes 2017) 

Presenter
Presentation Notes
The material on the disk includes the IRS explanation of the Streamline Program.  The 2014 change introduced a “days test” as part of determining eligibility.  In short, to be eligible, the U.S. citizen resident in Canada must have spent less than 35 days in the U.S. in at least one of the three years for which retroactive income tax returns are submitted.
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Pot Pourri of Foreign Compliance  Forms  
• FBAR [FinCEN 114] 
• 8938 (attachment to 1040) 
• 5471 (CFC) 
• 8621 (PFIC) 
• 8891 (RRSPs) 
• 3520 and 3520-A (Foreign Trusts) 
• Failure to timely file any of these can lead to substantial penalties, even 

if no income tax owed! 

 
 

Presenter
Presentation Notes
Note: Canadian TFSAs, RDSPs, and RESPs may be considered foreign grantor trusts for U.S. taxpayer account owners.
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Expatriation Tax Law 
• Applies to U.S. Citizens and Long Term Permanent Residents expatriating after 

16 June 2008, repealing 2004 law 
 

• U.S. citizens who renounce citizenship 
o “Reed Amendment” – although seldom enforced, may bar expatriating U.S. citizens from re-entering 

the U.S. 
 

• Long-term residents 
o Green Card holder in at least 8 of last 15 years 
o Residency under Substantial Presence Test 

 

• Exit Tax for “Covered Expatriates” – similar to Canada but more mean-spirited 
o Deemed sale of all assets, with ability to defer (with interest); applies to Grantor Trust assets as well 

as personally owned 
o Tax on deemed sales only applies on total gain over $600,000 (Indexed; 2016 = $700,000) 
o May use U.S. entry date fmv as cost basis 

Presenter
Presentation Notes
The expatriating events are somewhat different for LTR’s under this new statute.  Note that now that an exit tax is imposed, the expatriation does not need to be made effective by the filing of a Form 8854.  Now, late filing simply means added penalties and interest.
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Expatriation Law 

• Immediate taxation of IRAs (and other tax deferred accounts, 
except for US qualified retirement and pension plans) 
 

• Non-Treaty withholding rates (30%) on deferred compensation 
plans (that are not tax deferred accounts) 
 

• Nongrantor Trust 30% withholding on distributions to covered 
expatriate (that would have been taxable income to expatriate) 

 



STEP Canada - Canada/US Tax and Estate Planning – Cross-Border Issues  2016                                                                                                                                       Page 32 

Expatriation Law 
• Applies to “covered expatriates” which is the same class as under 2004 

law (more than $2M net worth; or more than $160,000 (2015) average 
U.S. income tax liability for past five years; or cannot certify compliance 
with last five years of U.S. tax return requirements) 
 

• Important broader exception:  dual citizen at birth; after expatriation will 
continue to be citizen and tax resident of Canada; failed the “days test” 
for 10 of previous 15 years; and has filed five most recent years of U.S. 
returns. 
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Expatriation Law 

• Tax on U.S. recipients of gifts and inheritances from 
covered expatriates 
 

o Highest gift and estate tax rates (40%) 
 

o No exemptions (other than $14,000 annual exclusion, 
direct payment of tuition and medical expenses) 
 

o Cannot avoid through trusts 

Presenter
Presentation Notes
In effect, this forces an entire family to expatriate (if the objective is to avoid the US estate tax regime.)
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Part II 
 

Cross-Border Estate Planning  
Design and Drafting 
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Typical Dynasty Trust Strategy for Wealthy U.S. Person 

Donor 
Spouse Terms: 

 
 Spouse [plus others if desired] 

= Trustee 
 In order to “split” gift, spouse’s 

rights to cash must be very 
limited 

 Spouse may have limited 
power of appointment 

 Continuing lifetime trusts for 
children on spouse’s death  Spouse, children, grandchildren 

 Companies owned by above 
 Irrevocable Trusts for any of above 

$5.5M -$11M 

Beneficiaries 

Presenter
Presentation Notes
Note: Canadian NRA parents can wait to do this for US children as part of the “Inheritance Trust” on death strategy.  US Persons, however, should do this during their lifetimes because the growth in the trust (which is income tax-free under US “grantor trust” rules) escapes estate taxes on the donors’ deaths (as well as on the death of children and grandchildren). 
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Recommended Strategies 

• Inheritance Trusts for U.S. Children remain important (use of estate 
tax exemption for generations; creditor protection) 
 

• US citizen with non-citizen spouse should make annual exclusion 
gifts [2016:  $148,000; $14,000] 
 

• Consider large gift to asset protection trust with retained beneficial 
interest (but excluded from estate) [need Trustee in special 
jurisdiction] 

 

Presenter
Presentation Notes
The benefits of a inheritance trust are as follows:
Creditor Protection.  Although the trust assets will be available to be used for each child’s benefit as well as for the benefit of their children, no creditor of theirs or of any of the grandchildren would be able to reach the assets held in this type of trust.  Therefore, each child would be able to use the trust assets, for example, to buy a primary residence or vacation home, and know that no claims against them or any member of their family would result in a lien against the residence (as long as it is held in the trust.)
U.S. Estate Tax Exempt.  Although each child would have great access to the assets in his/her trust, the access would be limited to what are known as “ascertainable standards”, which means that the value of his/her trust would be excluded from his/her personal estate upon his/her later death.  The typical wording is that each child may distribute cash for “health, support in reasonable comfort, or maintenance in his/her accustomed manner of living”.  These terms may be construed broadly.  But using them ensures that the value of the trust will be excluded from each child’s personal estate upon his/her later death.  This is true even if the trust were to grow considerably in value.  Accordingly, grandchildren would inherit the benefits of the trust without any reduction for any U.S. inheritance taxes, no matter how large the trust becomes.
Continued Control.  Each child would still be able to revise how the trust remainder would be distributed among family or other beneficiaries upon death (subject to whatever limitations you desire.)  Moreover, because it is expected that each child would be the trustee of his/her own trust, each would also be able to determine the distributions to family members during lifetime and make investment decisions.  
Flexibility.  The trust is mobile.  In other words, if a child moves, the trust may move with him or her.  Or each trust may be relocated elsewhere if there should be some advantage in doing so.  Also, each child may be allowed to add and replace Trustees.  As long as a majority of Trustees of the inheritance trust are U.S. residents (or citizens) and a State in the U.S. is the jurisdiction of the trust, the inheritance trust will be a U.S. domestic trust under U.S. income tax laws.  By creating a U.S. resident trust, a U.S. resident child and his/her family will avoid any adverse U.S. income tax consequences that could result were the trust a foreign trust.  This jurisdictional change may be made at any time.  A Canadian resident trust will still work, but because of the U.S. foreign trust rules, it will not be as effective an asset protection device as the U.S. resident trust would be.




 
W [CDN] and H [US] with US children 

Flow of Assets on W's Death 

 
 

W's 
 Retirement Assets 

Personal Assets  
(Passing by W's Will) 

Upon  
H’s Death 

 
H 
 

To Children  
(in temporary trust until age ______) 

By Beneficiary 
Designation Canadian Spousal (U.S. Bypass) Trust  

• All income to H (incl. net capital gains) 
• Principal to H under ascertainable standard 
• H may modify what happens after death 
• H may be sole Trustee 

Separate Children’s Trusts 

• Discretionary income and principal to Child and Child’s family as 
needed 

• Child may withdraw 5% per year 

• Liberal investment policy (vacation home, etc.) 

• Child may change how assets pass on death 

• No U.S. estate taxes on Child’s death 

• Extensive creditor protection 

• Situs of trust may be changed (for income tax reasons, for example) 

 on Children’s deaths 

To or for benefit of Grandchildren, etc. 

No U.S. Estate Taxes 
BUT Canadian Capital Gains Taxes Estate, and U.S. +  

Canadian Income Taxes 
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Presenter
Presentation Notes
Basically, the residue passes in trust for the survivor.  This trust could be only a spousal trust.



NRA Spouse and US Spouse Estate Plan Design Assuming US Spouse Dies First 

US Spouse’s Personal Assets 
 [By Primary and Limited Wills] 

Canadian Spousal Trust 
• All income to NRA Spouse (avoid US Citizen net capital 

gains) 

• Capital may be distributed to NRA Spouse for health, 
support in reasonable comfort (or for any reason) 

• A large portion may need to be a “QDOT” 1, so Will 
permits that option 

• NRA Spouse may change what happens after her death 

• NRA Spouse may be sole trustee unless it is a QDOT 

1 A Qualified Domestic Trust (“QDOT”) defers, but does not avoid, the US estate tax.  It will require a US Trustee (US child may be that Trustee).  Capital encroachments 
would be subject to 40% immediate tax, so they should be avoided.   

No US or Canadian Capital 
Gains Taxes (+WHT)  

 US Grandparents’ Gifts and 
Bequests 

NRA Spouse 

Canadian Capital 
Gains Tax; No  US 
estate tax   

NRA Spouse 

50% 50% Upon NRA Spouse’s Death 

QDOT 1 
(Spousal Trust) 

• All income to NRA 
Spouse 

• QDOT must have a 
US citizen and 
resident Trustee 

Separate Inheritance Trust fbo Child # 1 
 

• Trustees = US Person 
• Child # 1 may withdraw 5% per year [Optional] 
• Discretionary income and principal to Child # 1 

and his family as needed 
•  Liberal investment policy (vacation home, etc.) 
• Child # 1 may change how assets pass on 

death 
• Extensive creditor protection 
• No U.S. estate taxes on Child # 1’s death 
• Situs of trust may be changed (for income tax 

reasons, for example) 

 Retirement Plans  

US Spouse’s Inheritance Trust [Similar for ILIT] 
 

• US Spouse + US Person = Trustees  
• Income will be accumulated and added to principal (and taxed only 

in US) 
• Discretionary principal to US Spouse, his children and 

grandchildren, as needed 
• Liberal investment policy (vacation home, etc.) 
• US Spouse may change how assets pass on death 
• Extensive creditor protection 
• No U.S. estate taxes on US Spouse’s death 
• Situs of trust may be changed 

Separate Inheritance Trust fbo Child # 2 
 

• Trustees = US Person 
• Child # 2  may withdraw 5% per year [Optional] 
• Discretionary income and principal to Child # 2 and his family as 

needed 
• Liberal investment policy (vacation home, etc.) 
• Child # 2 may change how assets pass on death 
• Extensive creditor protection 
• No U.S. estate taxes on Child # 2’s death 
• Situs of trust may be changed (for income tax reasons, for example) 

 Jointly-held Property 

Child # 1 

Charities  
and/or Children 

Canadian Capital 
Gains Tax and   
US estate taxes 
(offsets)   

Temporary Trusts until age 35 

Specific Gifts and  Expenses  (no taxes) 

Child # 2 
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Estate Plan Design Where One US Citizen Spouse, One Canadian Citizen, Both Canadian Residents and Both with US Situs Assets 
(assuming US Citizen dies first) 

Retirement Account (By 
Designation) 

Jointly-held Property 
(Minimize) 

Testamentary Spousal Trust  
• CA Citizen is Trustee and sole 

beneficiary 
• Distribute “DNI” 
• Encroach on capital under ascertainable 

standard 

Survivor 

NOTES 
1. US situs assets include US stocks and US real estate. 
2. No US estate taxes as long as US Citizen’s worldwide estate is less than USD $11M (where CA Citizen survives).  

Personally-owned Assets 
By Will 

Survivor Expenses; no taxes2 

Special Bequests 

Balance 

US situs assets1 

Second Testamentary Spousal Trust 
• Useful for creditor protection 
• Same terms as other spousal trust 

Canadian capital gains taxes; no US 
estate taxes Canadian capital gains taxes; no US estate taxes 

Survivor 

or 

Lifetime Inheritance Trust for Child # 1 
• Under Lifetime Trust Agreement 
• Discretionary income and principal to Child # 1 and her family as needed 
• Child # 1 may withdraw 5% per year (upon attaining age _____) 
• Liberal investment policy (vacation home, etc.) 
• No U.S. estate taxes on Child # 1’s death 
• Extensive creditor protection 
• Situs of trust may be changed (for income tax reasons, for example) 

Lifetime Inheritance Trust for Child # 2 
• Under Lifetime Trust Agreement 
• Discretionary income and principal to Child # 2 and his family as needed 
• Child # 2 may withdraw 5% per year (upon attaining age _____) 
• Liberal investment policy (vacation home, etc.) 
• No U.S. estate taxes on Child # 2’ death 
• Extensive creditor protection 
• Situs of trust may be changed (for income tax reasons, for example) 
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 U.S. Tax Considerations for Life Insurance 
• Gift Tax (U.S. citizens or Domiciliaries) 

o What is the policy worth? 
 

• Estate Tax (U.S. Citizens or Domiciliaries) 
o Death benefit includible if insured possesses “incidents of ownership” 

• Also a factor for NRAs who own US assets because it is includable in denominator of fraction 
that applies for Treaty and deduction purposes 

o COLI  
• If owned by and payable to company, company valuation issues 
• If owned by company + insured is majority owner, if payable to others, fully includible 
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U.S. Tax Considerations for Life Insurance 
• Income Tax Treatment 

 

• During Life: 
o I: policy earnings tax exempt? (Is it life insurance? IRC 7702) 
o I: Policy dividends tax-free? 
o I: withdrawals, loans, partial or full redemptions tax-free? If MEC, first out 

taxable; if not, recover basis tax-free first 
o I: premiums deductible?  (rarely) 

 

• On death: 
o I: death benefit tax-free? 

[beware transfer for value rules] 
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Typical  Insurance Planning Discussion 

• Who or what should own a policy? 

• What type of policy? 

• Who is insured? 

• Who is beneficiary? 

• Decisions can be affected by cross border implications. 
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Demographic Patterns at Issue 

• US citizen insured, resident of Canada 
o Owns policy personally 
o Owns CanCo that owns policy 
o Settles ILIT that owns policy 
o NRA spouse owns policy 
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Demographic Patterns at Issue 

• Canadian resident (NRA) insured, with US 
beneficiaries 
o Owns policy personally 
o Owns CanCo that owns policy 
o Settles ILIT that owns policy 

 
• Canadian resident insured, moves to the US 
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CANCO OWNERSHIP 

Owns policy + 
pays premium 

Death Benefits 

Tax-free; adds to ACB (CA) 
Tax-free? E + P ? (US) Dividends 

Tax-Free CA, but taxable US 

Insured 

100% 

• U.S. estate tax valuation issue if CanCo owner is U.S. 
• Consider ULC 
• Consider liquidating CanCo immediately after death (tax-free U.S.) 
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Use of ILIT 
• Estate Tax Solution for US citizen insured or NRA with US assets 

 

o Create Irrevocable Trust (ILIT) 
• Settled and funded by insured 
• Discretionary for family 
• Insured is neither a beneficiary nor Trustee 
• Trust acquires (or is assigned) policy 
• Premium payments (and assigned policy) are gifts 
• Dynasty Trust Design 

 

o If non-citizen spouse owns policy, then such spouse either creates ILIT 
or her/his Will must pass policy to children (or trust for children) if 
insured survives  
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Part III 
 

U.S. Income Tax Headaches – 
The Anti-Deferral Rules 
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• Avoid estate tax (for generations, usually) 
• Asset protection (also for generations, usually) 
• Avoid (or minimize impact of) foreign trust income tax penalties as to US 

beneficiaries  
• Avoid (or minimize impact of) PFIC and CFC rules to US beneficiaries 

• Ownership of foreign trust’s interests in CanCo is attributed to 
beneficiaries 

• Maintain records to facilitate U.S. compliance 

 

Goals of Foreign Trusts with U.S. Connections 
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U.S. Income Taxation of Foreign Trusts 
• When do you care? 

o If grantor (settlor) of the trust is or will become a U.S. person 
 

• Note: grantor defined broadly and there may be more than one 
grantor of a trust 

• An accommodation settlor may not be a grantor for US purposes 
 

o If a beneficiary is or will become a U.S. person 
 

o If trust earns income from U.S. sources or U.S. business 
activities 
 

o If you are a U.S. citizen with RESPs, RDSPs, TFSAs or other 
assets that IRS treats as trusts 

Presenter
Presentation Notes
A foreign trust generally is taxed as a nonresident of the United States, so the trust itself is subject to U.S. tax only if it has income from U.S. sources or U.S. business activities.  U.S. grantors or beneficiaries of a foreign trust, may, however, be subject to U.S. income tax on the earnings of the trust under certain circumstances.  In contrast, the worldwide income of a domestic trust is subject to U.S. income tax.
The issue of whether the domestic trust itself, or its grantor or beneficiaries, is the taxpayer responsible for U.S. income tax on the trust earnings depends initially on the identity of the grantor and the types of powers the grantor has with respect to the trust.  
There is a two-part “objective” test for determining whether a trust is foreign or domestic for U.S. income tax purposes.  A trust satisfying both parts of the test is a domestic trust; whereas a trust that fails either (or both) parts is a foreign trust. 
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What is a Foreign Trust for U.S. Income Tax Purposes? 

• Trust fails either: 
 

o Court Test (Primary Supervision of 
Administration) 
 

o Control Test (U.S. Fiduciary Control over 
Substantial Decisions) 

Presenter
Presentation Notes
A trust satisfies the first test, referred to as the “Court Test,” if a court within the United States is able to exercise primary supervision over the administration of the trust.  A court is “able to exercise primary supervision” over the trust if it has or would have the authority under applicable law to render orders or judgments resolving substantially all issues regarding the administration of the trust.  The “administration” of the trust includes those duties imposed upon a fiduciary under both the trust instrument and applicable law.  The second test, referred to as the “Control Test,” is satisfied if one or more U.S. fiduciaries have the authority to control all substantial decisions of the trust.  A “fiduciary” includes a trustee and a protector.  



Trust Classification Decision Tree 

Attribution to Contributor  
[If FGT, may be 3520 + 

3520A reporting] 

Trust Foreign? No Yes 

Grantor?  
[USGT?] 

Grantor?  
[FGT?] 

Simple or  
Complex? 

US  
Beneficiaries? 

Yes Yes 

No Complex 
Done 

Simple 

Income Beneficiary reports 
all net income; Trust pays tax 

on capital gains 
Taxation under conduit 

principle Form 3520 for years of 
distributions; Attribution of 

ownership of privately owned 
non-US companies [PFIC, 
CFC testing and reporting] 

No No 

Yes 

Presenter
Presentation Notes
For US income tax purposes, a “grantor trust” means that the contributor (under US tax law) is attributed all of the income and deductions expenses and taxes earned or paid by the trust.  A “simple” trust is one where income must be distributed to one beneficiary (like a special trust.)



STEP Canada - Canada/US Tax and Estate Planning – Cross-Border Issues  2016                                                                                                                                       Page 52 

Foreign Grantor Trust Treatment 
• Distributions to US beneficiary is exempt from tax when trust is a 

foreign grantor trust, e.g.: 
 
o Trust revocable by foreign grantor; or 

 
o Distributions may be made only to foreign grantor or spouse 

during grantor’s lifetime 
 

o Grandfather rule (for pre-1996 Trusts) 
o If a US Grantor creates an irrevocable Canadian (or other 

foreign) trust which has any beneficiary who is US (or 
benefits the spouse), then the trust is a FGT 

o A grantor trust income is attributed to the grantor 
(contributor) 

Presenter
Presentation Notes
A foreign grantor trust funded by someone other than a U.S. person or a beneficiary typically allows U.S. beneficiaries to receive a distribution of current or accumulated income from such trust without subjecting the U.S. beneficiary to U.S. income tax thereon.  Most foreign trusts, however, are non-grantor trusts.  Generally, all foreign irrevocable trusts that may benefit persons other than the grantor or the grantor’s spouse during the grantor’s lifetime are foreign non-grantor trusts.  A Canadian testamentary trust or freeze trust are classic examples. 
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Foreign Non-Grantor Trust (FNGT) Treatment 
• Distributions from the FNGT are deemed first to “carry out” current year’s income; if 

total distribution exceeds DNI, then accumulations are carried out, followed by tax-
free distributions of corpus 

• Distributions from FNGT of prior year income are subject to accumulation 
distribution rules: taxed at ordinary income rates (up to 39.6%), plus interest is 
imposed to reflect deferral 
 

o What was capital gains in year earned is taxed as ordinary income when distributed in a 
later year 
 

o Interest charge may become punitive 
 

• Form 3520 and associated record-keeping is imperative 
 

 

Presenter
Presentation Notes

A U.S. beneficiary of a foreign non-grantor trust generally is taxed on a distribution from such a trust, and an interest charge is imposed as well if a distribution is an “accumulation distribution” (a distribution that is made from accumulated income, rather than current income).  This interest charge is designed to penalize the U.S. beneficiary because U.S. income tax was not paid in the year when the income was earned.  For these purposes, income includes net realized US  capital gains, even though such gains are usually allocated to trust corpus for accounting purposes.
The conversion of capital gain income to ordinary income upon distribution as an accumulation distribution (as opposed to a current distribution) remains in the law.  Now that the maximum U.S. capital gains tax rate (20%) is about one half of the top ordinary income tax rate (39.6%), this rule carries significant additional costs.
Compound interest based on the underpayment rate is imposed not only on tax amounts with respect to accumulation distributions made since January 1, 1996, but also on total simple interest for pre-1996 periods, if any.  To compute the interest charge, the accumulation distribution is allocated proportionally to prior trust years in which the trust has income, rather than to the earliest of such years.
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Common Canadian Structures  
Exposing U.S. Taxpayers to Anti-Deferral Rules 

Foreign HoldCo for Investments 
Non-U.S. and U.S. Shareholders [Family] 

Invest Co. 

Presenter
Presentation Notes
From the perspective of a US taxpayer shareholder, a foreign investment holding company will be a PFIC.  It may also be a CFC depending on the CFC ownership test.  Because CFC trumps PFIC and QEF status, this determination must be made promptly.

One or two US shareholders means they have an interest in a PFIC.  If majority are US, then it is a CFC.  CFC overrides PFIC treatment.
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PFIC Treatment Options 
1. Default “excess distributions” require 

– Potentially confiscating taxation because excess distribution amount 
is allocated pro-rata over all years of ownership, taxed at highest rate 
for each such year, and charged an interest component 

2. Elective “QEF” 
– Basically similar to the CFC phantom income regime 
– Major benefits are current taxation as additions to income and 

capital gain treatment on sale 
3. For publicly-traded funds, mark-to-market election 

– Done each year but frequently leads to double taxation 
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Corporate Anti-Deferral Rules 
Passive Foreign Investment Company (PFIC) 
 

• 75% or more passive income or 50% or more passive assets 
 

• No minimum U.S. shareholder ownership required 
 

• Attribution through foreign estate or trust 
 

• Taxed when excess distributions, generally a certain portion of 
dividends paid or stock redeemed or sold, (including non-
recognition transactions), at highest U.S. rate for each year of 
stock ownership, plus interest compounded over ownership 
period 
 

• Forms 8621, 8938 

Presenter
Presentation Notes
Passive Foreign Investment Company.
A foreign corporation is a PFIC if it satisfies an income test or an asset test.  Under the income test, a foreign corporation is a PFIC if at least 75% of its gross income for the taxable year is passive income under Section 954(c) of the Code.[1]  This income generally includes dividends, interest, royalties, rents, annuities, and gain from the sale or exchange of property giving rise to the foregoing types of income.  
Under the asset test, a foreign corporation is a PFIC if at least 50% of the assets held by the company during the taxable year produce passive income.[2]  For purposes of applying the asset test, publicly-traded corporations generally must use fair market value as the basis for measuring assets.[3]  Non-publicly-traded corporations may use fair market value or adjusted basis for measuring assets, except that non-publicly-traded corporations which are also CFCs must use adjusted basis.[4]  In testing for PFIC status, various “look-through” rules may apply.
The PFIC regime does not tax U.S. persons currently on income of the foreign corporation (unless a QEF election is made as described below).  Instead, U.S. persons are taxed upon receipt of “excess distributions.”  Excess distributions include both: (i) gain recognized on the sale or deemed disposition of PFIC stock, and (ii) actual distributions made by the PFIC, but only to the extent that the total distributions received in the tax year exceed 125% of the average actual distributions received in the preceding three years.[5]  Once determined, an excess distribution is allocated ratably to each day in the U.S. shareholder’s holding period for the stock.[6]  Amounts allocated to the current tax year and the pre-PFIC holding period (if any) are taxed as ordinary income in the current year.[7]  Amounts allocated to the PFIC period (other than the current tax year) are not included in income but are subject to tax at the highest U.S. ordinary income tax rate, plus an interest charge to reflect the tax deferral (the “deferred tax amount”).[8]  
�[1]	I.R.C. §1297(a)(1).  
[2]	I.R.C. §1297(a)(2).  
[3]	I.R.C. §1297(f)(1)(A).  
[4]	I.R.C. §1297(f)(2).  
[5]	I.R.C. §1291(a)(2), (b).  
[6]	I.R.C. §1291(a)(1)(A).  
[7]	I.R.C. §1291(a)(1)(B).  
[8]	I.R.C. §1291(a)(1)(C).
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Corporate Anti-Deferral Rules 
Controlled Foreign Corporation (CFC) 
 

• More than 50% by vote or value owned by U.S. shareholders with at least 10% 
voting power 
 

o Attribution through foreign estate or trust (and other chains of ownership) 
 

• “Subpart F” income (generally, passive income) taxed currently to U.S. owners 
(10%+) as an ordinary dividend (similar to Canadian FAPI) 
 

• Rental or royalty income may be passive or active 
 

• Forms 5471 or 8938 

Presenter
Presentation Notes
Controlled Foreign Corporation.
A foreign corporation is a CFC if “U.S. shareholders” own more than 50% of the total combined voting power or more than 50% of the total value of the stock in the foreign corporation on any day during the corporation’s tax year.[1]  For this purpose, “U.S. shareholders” are U.S. persons owning, directly or indirectly, 10% or more of the total combined voting power of the foreign corporation.[2] 
If a foreign corporation is a CFC for an uninterrupted period of 30 days or more during the tax year, every U.S. shareholder (as defined above) who owns stock in the corporation on the last day of the year must include in gross income: (i) the shareholder’s pro rata share of the corporation’s “Subpart F income,” and (ii) the shareholder’s pro rata share of the corporation’s earnings invested in U.S. property.[3]  
Subpart F income includes various types of income, the most common of which is certain passive income such as dividends, interest, rents, royalties and annuities, and gain from the sale or exchange of property giving rise to the foregoing types of income.[4]  Certain amounts are excluded from Subpart F income, including certain rents and royalties derived in the active conduct of a trade or business, and certain dividends, interest, rents, and royalties received from related corporations.[5]  There is also an exclusion for Subpart F income subject to high foreign taxes.  To qualify for this exclusion, the income must be subject to an effective rate of income tax imposed by a foreign country greater than 90% of the maximum U.S. corporate tax rate, which is currently 35%.[6]  U.S. shareholders of CFCs generally are not taxed currently on non-Subpart F income or on Subpart F income in excess of the foreign corporation’s earnings.
Another consequence to U.S. shareholders of CFCs is that gain recognized on the sale or exchange of CFC stock may be taxed as a dividend to the extent of the earnings and profits attributable to such stock and subject to the ordinary income tax rates, rather than the lower capital gains rates.[7] 
�[1] 	I.R.C. §957(a).  
[2]	I.R.C. §951(b).
[3]	I.R.C. §951(a).  
[4]	I.R.C. §954(c)(1).  
[5]	I.R.C. §954(c)(2), (c)(3).  
[6]	I.R.C. §954(b)(4).  
[7]	I.R.C. §1248.
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Common Canadian Structures Exposing U.S. Taxpayers to  
Anti-Deferral Rules 

Typical Canadian Freeze 

Preference 
Shares 

Canadian and 
U.S. Beneficiaries CanHoldCo 

Dad or Mom 

CanOpCo 
Marketable 
Securities 

Common 
Stock 

Discretionary 
Trust 
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Uses of ULCs 
• Termination of Canadian Trusts with US Beneficiaries 

 
• Conversion of investment holding company during Canadian 

parent’s lifetime (U.S. family members) 
 

• Conversion post-death by Canadian estate with U.S. beneficiaries 
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Can ULC 

Canadian Resident 

Assets Include 
CanCos 

Canadian Resident 

U.S. Resident 

Can  
Revocable Trust 

U.S. Resident 

Owned by 

Formed by 

Termination of Canadian Trusts with US Beneficiaries 
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Conversion of Investment Holding Company 
• Appropriate where owner/parent has U.S. spouse and/or children 

 
• Should only be done when only shareholders are NRAs 

 
• Conversion not tax event for Canadian tax purposes, but a deemed 

liquidation for U.S. tax purposes 
 

• The ULC should not own U.S. situs assets 
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Conversion Post-death by Canadian estate 
• Typical scenario is where decedent’s beneficiaries include U.S. 

Persons and there is a desire or need to continue the company 
 

• CFC exists if U.S. ownership controls; CFC status is avoided if such 
status lasts less than 30 days 
 

• PFIC shares not a problem in first year of U.S. ownership 
 

• Income earned (including deemed income under U.S. rules) by a 
foreign estate does not create a U.S. income tax problem for U.S. 
beneficiaries (but a CFC liquidation does) 

Presenter
Presentation Notes
Because of the foreign estate attribution rules, a U.S. beneficiary’s ownership of shares of a Canadian private company (or mutual fund PFIC) begins on the decedent’s date of death.  This means that most actions must be completed quickly, even before probate, and almost always within the first year.
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Part IV 
 

Acquiring and Holding U.S. Situs 
Assets or Canadian Taxable 
Property by U.S. Residents 
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Planning for Canadians  
with  

U.S. Situs Property  
 

(to avoid U.S. estate tax) 
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 Individually 
 

 Foreign Corporation 
 

 Foreign Partnership 
 

 Trust 
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Own Individually 
• U.S. situs asset for U.S. gift and estate tax purposes 

 

• Under U.S. tax law, Canadian’s U.S. estate will get a U.S. credit of 
$13,000, which shelters $60,000 of property from estate tax 
 

• Possible Treaty relief 
o Prorated use of unified credit 
o Marital credit 
o Foreign death tax credits 

 

• The Treaty does not apply to lifetime gifts 
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Own Individually 
• Joint Ownership 

o Not effective for estate tax purposes, but simplifies transfer at death 
• Unified credit available along with treaty benefits (like marital credit) 
• May be appropriate in smaller estates 

 
o Possible gift at time of purchase 

• No unified credit or treaty benefits 
• Split purchase alternative 

 
o Tenancy-in-common ownership is better 

• Allows Will planning for fractional interests 
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Pro-Rata Debt Inclusion 
• Many Canadians assume that they need only count the net value of their homes or 

other assets within the United States  
 

• Not true unless the debt is truly “non-recourse”   
 

• In all other cases, the full fair market value of the property, unencumbered by debt, 
must be reported  
 

• The amount of the mortgage or other debt may be claimed on a pro rata basis   
 

• The fraction of the total debt that is equal to the ratio that the US assets bear to the 
total worldwide assets may be subtracted on the Form 706 NA 
 

• Most foreign clients decide to forgo the debt deduction so as not to disclose 
worldwide assets 
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Own Individually 
• Nonrecourse Mortgage 

o A dollar for dollar deduction against value of real property 
includible in estate 
 

o Becoming easier to obtain 
 

o Must be bona fide (may not be respected if obtained from a 
family member) 
 

o May give rise to Canadian income tax issues on interest paid 
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Canadian Corporation (HoldCo) 
• Increased income taxes [corporate rates] 

 
• Deemed income (shareholder benefit) in Canada 

 
• IRS “look through” position for estate tax purposes [other than sham 

companies, a foreign corporation should readily provide insulation] 
 

• CFC if owner becomes U.S. tax resident [or shares inherited by U.S. 
persons] 
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Canadian Partnership 
• “Look-through” 

• Check the box … after death? 

• Enterprise for Canadian purposes? 
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Trust Alternative 
• Form trust for benefit of spouse and descendants, fund with cash, and 

have trust purchase U.S. real property 
 
o Should not be in settlor’s estate as long as use only at spouse’s consent  

o  and not as a trust beneficiary  

o May be less likely to be challenged if descendants use property frequently 
as well 

o If spouse dies, settlor must pay rent to use the property 

o Avoids deemed income issues 

o Must address special rules in jurisdiction applicable to trust’s taxation 
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CANADIAN CITIZEN [OWNER OF U.S. PROPERTY] 

 
WILL 

On surviving 
Spouse’s 
Death 

Severed Canadian 
Family Testamentary 

Trust 

Severed QDOT 

• U.S. Trustee and Jurisdiction 

• Income to Spouse 

• No principal distributions 

•Qualifies for Canadian rollover 

Canadian Spousal Trust  
•  All income to Spouse 
• Principal to Spouse for 

health, maintenance, 
support in reasonable 
comfort 
 

Beneficiaries 

Residue 
(including 
U.S. situs 
assets) 

Canadian Capital Gains Taxes 
Canadian Capital 
Gains Taxes and 
U.S. Estate Taxes 
[FTC] 

Beneficiaries 
Beneficiaries 

       

If U.S. situs assets, continue in trust] 
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American’s Acquiring Canadian Cottages 
• Objectives: 

o Single title holder 
o Set the ground rules for use 
o Plan for means of paying expenses in the future 
o Avoid Canadian deemed sale rules on each change of title (gift 

or death, in particular) 
o Facilitate U.S. estate planning 
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American’s Acquiring Canadian Cottages 
• Recommendations: U.S. LLC 

o Issue:  do Canadian shareholder benefit rules apply to this 
foreign “corporation”? 

o Meets all of the objectives provided that the only members 
(shareholders) are U.S. residents (not Canadian residents) 

o Allows a member to transfer his/her units to her/his U.S. 
revocable trust (avoiding probate) 
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Note to Readers 

 
 This PowerPoint Presentation is not intended to be legal advice  

 
 Reading the materials does not create an attorney-client 

relationship 
 

 The outcome of each case stands on its own merits 
 

 Pursuant to I.R.S. regulations, any conclusions or comments 
contained herein is not intended or written to be used, and cannot 
be used by the reader, for the purpose of avoiding tax penalties 

 D I S C L A I M E R  
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